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Resolution 
 

 

Whereas, the Charter Commission for the City of Northfield submitted a resolution to the 
City Council (Res. M2008-0009), asking whether Charter Section 15.3 was violated 
when the City hired Mark Kasma to serve as City Engineer, while Kasma remained a 
shareholder and principal in Bolton and Menk, Inc. (BMI). 
 
 
Whereas, William Everett, attorney and investigator, has issued his report to the City 
Council on February 18, 2008, and this report (commonly known as Everett Report II) 
does not cite or address Charter Section 15.3. 
 
 
Whereas, the City Attorney for the City of Northfield advised the members of the Charter 
Commission to read Everett Report II. 
 
 
Be it Resolved, that based on the facts set forth in Everett Report II, the Charter 
Commission concludes that there has been a likely violation of Charter Section 15.3. 
 

 

Be it Further Resolved, that if and when the City Council discloses all of the facts 
surrounding the conflict of interest charge, the Charter Commission shall decide whether 
Charter Section 15.3 should be amended to ensure the effective and efficient operation of 
government. 

 
 
Adopted by the Northfield Charter Commission this 18th day of March, 2008. 
 
 
Motion   Summa  Second: Emery     
 
Vote:     N   Beck     *    Buckheit      Y   Dahlen     Y   Emery 
   Y   Hager Dee    Y   Summa      Y   Thurston 
 
 
 
 
* Absent 
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Background & Rationale 
 

 

The Charter Commission is responsible for framing and amending the Charter (Minn. 
Stat. §410.05).  In order to frame and amend the Charter, the Charter Commission must 
know how government is currently working. 
 
Section 15.3 of the Northfield City Charter provides: 
 

Except as otherwise permitted by law, no officer of the city who is authorized to 

take part in any manner in making or amending any sale, lease, or contract 

between the city and another party or parties shall voluntarily have a personal 

financial interest in or personally benefit financially from such sale, lease, or 

contract.  
 
Charter Section 15.3 applies to officers of the city.  Under our city code, the city engineer 
is listed as a city officer. 
 
We do not know, nor does the record indicate, why the City gave Kasma the title of City 
Engineer.  According to the Everett investigation, Kasma was the only one on city staff to 
have the appropriate engineer’s license.  Was this license necessary to the completion of 
5th Street Improvement Project?  Did state law require Kasma to sign-off on documents 
related to this project? 
 
The City Attorney and Mr. Everett advance different arguments in defense of the City’s 
decision to hire Kasma to be City Engineer.  We address the City Attorney’s arguments, 
and then, Mr. Everett’s findings and conclusions. 
 
City Attorney 
 
The City Attorney argues that Kasma did not have authority to act as a public official; 
therefore, apparently none of his acts emanated from his public office.1  In the City 
Attorney’s view, Kasma’s work was done as a consultant, retaining his private status. 
 

                     
1
 In an email, dated November 1, 2007, from the City Attorney to Kathy 
Fredrickson, the City Attorney wrote: 
 

“What is prohibited under Minn. Stat. 417.87 (which is restated in 
Charter Section 15.3), if there is no exception provided by other 
law, is for a public officer who is authorized to take part in any 
manner in making any sale, lease, or contract on behalf of the city, 
to voluntarily have a personal financial interest in the sale, lease 
or contract.  In my opinion, this statute does not apply to a 
contract engineer who is not authorized to take part, as an officer 
of the city, in making a contract with himself.  It is the city 
council that makes the decision whether to enter a contract with the 
contract engineer and the city council may determine the scope of his 
services.” 
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But the City Attorney does not address the obvious question:  Did Kasma ever act with 
the authority of the public office? 
 
Kasma does not answer the question, either.  Indeed, in his interview with Everett, Kasma 
does not even bother to characterize his work as private engineering services which the 
City was free to accept or reject.  The impression is just the opposite:  that City staff 
approved all of his work because this is what a City Engineer is entrusted to do. 
 
The City Attorney’s position also provides little or no guidance to City staff in the future.  
Kasma “jumped” from being a BMI employee to being a BMI employee/consulting City 
Engineer back to being a BMI employee.  Will the City Attorney allow Kasma to jump 
back the other way on a future project with the City?  
 
The City Attorney must answer yes, if her theory that Kasma can act as City Engineer 
without authority has any validity.  In effect, the City Attorney never reaches the conflict 
of interest question, or leaves the question entirely up to the Consultant.2   But this is a 
naïve and indefensible position.  It is naïve because consultants will always understate 
their role in government decisions.  It is indefensible because it is unreasonable to expect 
City staff to fairly evaluate the services of a consultant who is jumping back and forth. 
 
 
Investigator William Everett 
 
Unlike the City Attorney, Everett does not argue that Kasma lacked authority to act as 
City Engineer.  Instead, Everett argues that Kasma was not an officer of the city, and 
thus, the City Code and state statutes do not apply.  
 
But Everett also goes further than the City Attorney.  Everett argues that Kasma was 
essentially “walled-off” from the 5th Street Improvement Project.3   That argument is 
unpersuasive for two reasons. 
 
First, Everett misreads the contract signed by Kasma on behalf of BMI. 
 
On Page 9 of his report, Everett writes:  The City and BMI included provisions in the 

January 24, 2007 agreement for general engineering services to ensure that decisions 

about services to be provided by BMI and compensation to be paid to BMI would be 

                     
2
 There may well be a code of ethics and conflict of interest rules 
promulgated by professional associations that Kasma might belong to.  
Engineering societies do have codes of ethics.  Until we know which 
code(s) Kasma follows, we cannot know whether that code is stronger or 
weaker than the dictates of Charter Section 15.3. 
 
3
 We use the phrase “walled-off” or “to wall off” because Everett 
recites or reports a variety of words to say the same thing:  
“…relationships were structured so that Kasma was not involved,” keep 
Kasma “out of the loop,” Roder and Walinski “made it clear that he 
(Kasma) was to have nothing to do with the 5

th
 Street project.” 
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coordinated through and subject to the approval of the City Administrator or Public 

Works Director.” 4 
 
There is no such explicit statement to be found in the January 24, 2007 contract.  The 
closest statement is under Section I.B.6 which reads:  “The City Engineer shall serve as 
the CITY’S official designated representative for administration of municipal state aid 
transportation funding . . . The City Engineer shall coordinate all activities with the City 
Administrator and shall not be authorized to expend state aid funds without consultation 
with and authorization by the City Administrator or the administrator’s staff designee.”  
(Emphasis added) 
 
This contract provision deals with state aid funding;  it does not mention BMI, or the 
expenditure of city funds, or the Public Works Director. 
 
Where does Everett get the evidence that Kasma was “walled-off”?  Everett relies upon 
his interviewees who make that claim. 
 
The question Everett should have asked his interviewees is this one:  If the City did not 
want Kasma to participate in decisions relating to BMI, why did the City fail to include 
an explicit provision to that effect in the contract? 
 
Second, Kasma was the project leader for BMI’s work on the 5th Street Improvement 
Project from April, 2006 through November, 2006.  When Kasma became City Engineer 
on January 22, 2007, the project leader task was given to Brian Hilgardner, another BMI 
employee.  Even if the City believes it could have walled-off Kasma from the Project, the 
City could not wall off Mr. Hilgardner from Mr. Kasma.  That was simply beyond the 
City’s control. 
 
Other Issues 

 
There are three additional issues that arise under Charter Section 15.3 and that relate to 
how government decisions were made in this case. 
 
First, according to the City Attorney, the November 23, 2006 contract with BMI for  
$92,955 was amended sometime during January-February, 2007.5   Charter Section 15.3 

                     
4
 Everett restates the same point on Page 2:   

 
“The City structured reporting relationships that essentially 
removed BMI (it its capacity as city engineer) from the decision 
making process as it pertained to the 5

th
 Street improvement project.  

In so doing, the City and BMI avoided generalized conflict of 

interest concerns.” 
 
It is unclear whether Everett is interchanging Bolton and Menk with 
Kasma in this sentence. 
5
 In a letter dated July 12, 2007 from the City Attorney to citizen Dave 
Maroney, the City Attorney wrote (4

th
 paragraph): 
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specifically applies to the amendment of a contract.  Everett’s investigation is silent on 
this point.  In fact, Everett does not even mention the amendment.  Yet, Kasma was City 
Engineer when this amendment was made.  Because the amendment resulted in a 
substantial extra payment to BMI, it warrants investigation. 
 
Second, Everett found that City staff (Roder, Walinski and Gehler) interviewed five 
engineering firms on November 7, 2006, in their search for a City Engineer.  However, 
Everett did not uncover (or deem it important enough to report) what criteria the 
interview committee used.  Yet, this is precisely the point in time when the conflict of 
interest would arise.  What were the selection criteria?  How was conflict of interest rated 
in the selection criteria?  This is a glaring gap in the investigation, especially in light of 
Roder and Walinski telling Everett that they were aware of Kasma’s conflict of interest. 
 
Third, we do not understand how a Peer Review (conducted by the engineering firm 
TKDA) can address a conflict of interest matter, since the purpose of a Peer Review is to 
look at the quality of the work.  The issue is not whether Kasma was a good city engineer 
or that whoever made the decisions on the 5th Street Improvement Project made good 
decisions.  The issue is whether the City placed Kasma in a conflict of interest position.   
 
Conclusion 
 
Based on the facts known thus far, the City likely violated Charter Section 15.3 when it 
asked Mark Kasma to serve as City Engineer, while Kasma remained a shareholder and 
principal in BMI, a firm which was under a separate contract with the City of Northfield 
(the 5th Street Improvement Project). 
 
We do not comment upon any remedies, because there is no authority under Minnesota 
law or the Northfield City Charter for the Commission to take such action.  Instead, we 
urge the City Council to release all of the facts. 
 
The Charter Commission has the authority to propose an amendment that will reinforce 
the principles behind Charter Section 15.3. 

                                                             
“…invoice for work completed through January 26, 2007 reflected total 
fees of $90,108.75.  B&M had not at that time exceeded the not-to-
exceed amount of $92,955.  The next statement from B&M reflected 
total fees of $104,659.19 billed through February 23, 2007.  Probably 
some of those fees were incurred before the February 20 (2007) letter 
and perhaps before formal written approval by staff of the additional 
fees for additional services, but B&M staff and city staff had been 
in frequent contact during all of this time and city staff had at 
least orally approved all of the work done by the consultant.” 


